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UNITED STATES INTERNATIONAL TRADE COMMISSION
Investigation No. 731-TA-1070B (Final)
CERTAIN TISSUE PAPER PRODUCTS FROM CHINA
DETERMINATION

On the basis of the record* developed in the subject investigation, the United States International
Trade Commission (Commission) determines, pursuant to section 735(b) of the Tariff Act of 1930 (19
U.S.C. 8 1673d(b)) (the Act), that an industry in the United States is materially injured by reason of
imports from China of tissue paper,? provided for in subheadings 4802.30; 4802.54; 4802.61; 4802.62;
4802.69; 4804.39; 4806.40; 4808.30; 4808.90; 4811.90; 4823.90; 4820.50.00; 4802.90.00; 4805.91.90;
and 9505.90.40 of the Harmonized Tariff Schedule of the United States, that have been found by the
Department of Commerce (Commerce) to be sold in the United States at less than fair value (LTFV).?
The Commission makes a negative finding with respect to critical circumstances.*

BACKGROUND

The Commission instituted this investigation effective February 17, 2004, following receipt of a
petition filed with the Commission and Commerce by Seaman Paper Company of Massachusetts, Inc.;
American Crepe Corporation; Eagle Tissue LLC; Flower City Tissue Mills Co.; Garlock Printing &
Converting, Inc.; Paper Service Ltd.; Putney Paper Co., Ltd.; and the Paper, Allied-Industrial, Chemical
and Energy Workers International Union AFL-CIO, CLC. The final phase of the investigation was
scheduled by the Commission following notification of a preliminary determination by Commerce that
imports of tissue paper from China were being sold at LTFV within the meaning of section 733(b) of the
Act (19 U.S.C. § 1673b(b)). Notice of the scheduling of the final phase of the Commission’s
investigation and of a public hearing to be held in connection therewith was given by posting copies of
the notice in the Office of the Secretary, U.S. International Trade Commission, Washington, DC, and by
publishing the notice in the Federal Register of October 8, 2004 (69 FR 60423), subsequently revised on
November 15, 2004 (69 FR 65632). The hearing was held in Washington, DC, on December 9, 2004, and
all persons who requested the opportunity were permitted to appear in person or by counsel.

! The record is defined in sec. 207.2(f) of the Commission’s Rules of Practice and Procedure (19 CFR § 207.2(f)).

2 Tissue paper as defined by Commerce in Notice of Final Determination of Sales at Less Than Fair Value:
Certain Tissue Paper Products from the People’s Republic of China, 70 FR 7475, February 14, 2005. The tissue
paper products subject to investigation are cut-to-length sheets of tissue paper having a basis weight not exceeding
29 grams per square meter. “Consumer” tissue paper is sold packaged for retail sale to consumers; “bulk” tissue
paper is typically used by businesses as a wrap to protect customer purchases.

% Vice Chairman Deanna Tanner Okun, Commissioner Marcia E. Miller, and Commissioner Daniel R. Pearson
find two domestic like products in this investigation - consumer tissue paper and bulk tissue paper. They determine
that an industry in the United States is materially injured by reason of imports of bulk tissue paper from China. They
also determine that an industry in the United States is not materially injured or threatened with material injury, and
that the establishment of an industry in the United States is not materially retarded, by reason of imports of consumer
tissue paper from China.

4 Vice Chairman Deanna Tanner Okun, Commissioner Marcia E. Miller, and Commissioner Daniel R. Pearson
make a negative finding with respect to critical circumstances for bulk tissue paper.






VIEWS OF THE COMMISSION

Based on the record in this investigation, we determine that an industry in the United States is
materially injured by reason of imports of certain tissue paper products from China that are sold in the
United States at less than fair value (LTFV).! 2

The petition in this investigation was filed on February 17, 2004, by Seaman Paper Company of
Massachusetts, Inc. (Seaman), American Crepe Corporation (American Crepe), Eagle Tissue LLC
(Eagle), Flower City Tissue Mills Co. (Flower City), Garlock Printing & Converting, Inc. (Garlock
Printing), Paper Service Ltd. (Paper Service), Putney Paper Co., Ltd. (Putney), and the Paper, Allied-
Industrial, Chemical and Energy Workers International Union AFL-CIO, CLC (PACE). The petition
covered both certain tissue paper products (subject tissue paper or, simply, tissue paper) and certain crepe
paper products (crepe paper). However, the Commission’s investigation has proceeded in two parts in the
final phase — identified in the investigation number by the suffixes A for crepe paper and B for tissue
paper — because the U.S. Department of Commerce (Commerce) found tissue paper and crepe paper to be
separate products and made an earlier determination for crepe paper.®

With respect to tissue paper, all of the petitioners are U.S. producers except American Crepe,
which produces only crepe paper. The participating respondent interested parties are Cleo Inc (Cleo) and
its wholly-owned subsidiary Crystal Creative Products, Inc. (collectively Cleo/Crystal), a leading U.S.
importer of subject tissue paper from China, and the U.S. retailer Target Corporation (Target), a major
purchaser and direct importer of subject tissue paper. Cleo/Crystal and Target (collectively Respondents),
as well as Petitioners, filed pre- and posthearing briefs and final comments in the final phase of this
investigation.

l. BACKGROUND

Subject tissue paper products are produced from rolls of flat tissue paper (i.e., jumbo rolls) and
are cut-to-length sheets that are either white, colored, decorated, or customized in a variety of ways. They
are sold either flat or folded and are typically used by businesses as a wrap to protect customer purchases
or by consumers to wrap objects, often in conjunction with gift bags. Key performance characteristics
include appearance, strength, and durability. Seasonal demand results from major holidays, while minor
holidays and personal occasions drive everyday purchases.* With respect to domestically produced tissue
paper, 64.7 percent of U.S. shipments in 2003 were made through distributors and 34.7 percent were
made directly to retailers (with very minor shipments directly to final consumers). With respect to subject
imports from China, 19.9 percent of U.S. shipments in 2003 were made through distributors, 51.8 percent
were made directly to retailers, and 28.2 percent were made directly to final consumers.®

The domestic industry producing tissue paper includes 12 established firms, 10 of which reported
information about their tissue paper operations to the Commission. Four are vertically integrated firms

! Vice Chairman Okun, Commissioner Miller, and Commissioner Pearson dissenting. See Dissenting Views.

2 We find that those imports from China that are subject to an affirmative critical circumstances determination by
the U.S. Department of Commerce are not likely to undermine seriously the remedial effect of the antidumping duty
order. We therefore make a negative finding with respect to critical circumstances, as discussed more fully below.

% “Investigation” hereafter refers to Inv. No. 731-TA-1070B, unless otherwise noted. The Commission reached
an affirmative determination in Certain Crepe Paper Products from China, Inv. No. 731-TA-1070A (Final), USITC
Pub. 3749 (Jan. 2005) (Crepe Paper Final Determination).

* Final Confidential Staff Report, INV-CC-014 (Feb. 18, 2005) (CR) at I-5-1-7, Public Staff Report (PR) at
[-4-1-5.

CR, PR at Table I-3. “Final consumers” or “end users” for purposes of U.S. shipments of subject imports are
retailers that import directly; in the context of U.S. shipments of domestically produced tissue paper, the terms refer
to purchasers such as the one that identified itself as a manufacturer of *** from tissue paper. CR at I1-4, PR at I1-4.
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that also manufacture jumbo rolls. Others are converters that purchase jumbo rolls and produce finished
tissue paper. Six (Eagle, Flower City, Garlock Printing, Paper Services, Putney, and Seaman) are
Petitioners and collectively accounted for a large majority of reported U.S. production in 2003.°

The share of the U.S. market for subject tissue paper accounted for by domestic production
declined markedly over the period examined.” Because there were few imports from nonsubject sources
during the period, nearly all of the market share lost by the domestic industry was gained by subject
imports.

1. DOMESTIC LIKE PRODUCT
A. In General

In determining whether an industry in the United States is materially injured or threatened with
material injury by reason of imports of the subject merchandise, the Commission first defines the
“domestic like product” and the “industry.”® Section 771(4)(A) of the Tariff Act of 1930, as amended
(the Act), defines the relevant domestic industry as the “producers as a [w]hole of a domestic like product,
or those producers whose collective output of a domestic like product constitutes a major proportion of
the total domestic production of the product.” In turn, the Act defines “domestic like product” as “a
product which is like, or in the absence of like, most similar in characteristics and uses with, the article
subject to an investigation . . . .™*°

The decision regarding the appropriate domestic like product(s) in an investigation is a factual
determination, and the Commission has applied the statutory standard of “like” or “most similar in
characteristics and uses” on a case-by-case basis.** No single factor is dispositive, and the Commission
may consider other factors it deems relevant based on the facts of a particular investigation.** The
Commission looks for clear dividing lines among possible like products and disregards minor variations.*®
Although the Commission must accept the determination of Commerce as to the scope of the imported

® CR at 111-1-111-6, PR at 111-1-111-3; CR, PR at Table I11-1.
"CR, PR at Table IV-4.

819 U.S.C. § 1677(4)(A).

919 U.S.C. § 1677(4)(A).

1019 U.S.C. § 1677(10).

1 See, e.9., NEC Corp. v. Department of Commerce, 36 F. Supp.2d 380, 383 (Ct. Int’l Trade 1998); Nippon Steel
Corp. v. United States, 19 CIT 450, 455 (1995); Torrington Co. v. United States, 747 F. Supp. 744, 749 n.3 (Ct. Int’|
Trade 1990), aff’d, 938 F.2d 1278 (Fed. Cir. 1991) (“every like product determination ‘must be made on the
particular record at issue” and the ‘unique facts of each case’”). The Commission generally considers a number of
factors including: (1) physical characteristics and uses; (2) interchangeability; (3) channels of distribution; (4)
customer and producer perceptions of the products; (5) common manufacturing facilities, production processes and
production employees; and, when appropriate, (6) price. See Nippon, 19 CIT at 455 n.4; Timken Co. v. United
States, 913 F. Supp. 580, 584 (Ct. Int’l Trade 1996).

12 See, e.q., S. Rep. No. 96-249 at 90-91 (1979).

'3 Nippon Steel, 19 CIT at 455; Torrington, 747 F. Supp. at 748-49. See also S. Rep. No. 96-249 at 90-91 (1979)
(Congress has indicated that the like product standard should not be interpreted in “such a narrow fashion as to
permit minor differences in physical characteristics or uses to lead to the conclusion that the product and article are
not ‘like” each other, nor should the definition of ‘like product’ be interpreted in such a fashion as to prevent
consideration of an industry adversely affected by the imports under consideration.”).
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merchandise that has been found to be subsidized or sold at LTFV, the Commission determines what
domestic product is like the imported articles Commerce has identified.*

B. Product Description

In its final determination, Commerce defined the tissue paper products subject to this
investigation as:

cut-to-length sheets of tissue paper having a basis weight not exceeding 29 grams per square
meter. Tissue paper products . . . may or may not be bleached, dye-colored, surface-colored,
glazed, surface decorated or printed, sequined, crinkled, embossed, and/or die cut. . .. [The width
of each cut-to-length sheet is] equal to or greater than one-half (0.5) inch. Subject tissue paper
may be flat or folded, and may be packaged by banding or wrapping with paper or film, by
placing in plastic or film bags, and/or by placing in boxes for distribution and use by the ultimate
consumer. Packages of tissue paper . . . may consist solely of tissue paper of one color and/or
style, or may contain multiple colors and/or styles.*

Expressly excluded from the scope of investigation are the following tissue paper products:

(1) Tissue paper products that are coated in wax, paraffin, or polymers, of a kind used in floral
and food service applications; (2) tissue paper products that have been perforated, embossed, or
die-cut to the shape of a toilet seat . . . ; [and] (3) toilet or facial tissue stock, towel or napkin
stock, paper of a kind used for household or sanitary purposes, cellulose wadding, and webs of
cellulose fibers . . . .*°

Subject tissue paper is of a class of lightweight paper (no greater than 29 grams per square meter)
that generally exhibits a gauze-like, fairly transparent character.”” Available in a variety of colors,
designs, and packaging, it tends to be used for the wrapping of product within a box or bag, decorative
purposes, or as a lightweight gift wrap.'® It is made from flat rather than dry-creped tissue paper, the
latter of which is used for sanitary or household purposes.*

C. Analysis

In the preliminary phase of the investigation, in which tissue paper and crepe paper were still
being investigated in tandem, the Commission addressed two domestic like product issues: First, whether
tissue and crepe paper were separate like products; and, second, whether bulk and consumer tissue paper

4 Hosiden Corp. v. Advanced Display Mfrs., 85 F.3d 1561, 1568 (Fed. Cir. 1996) (Commission may find single
like product corresponding to several different classes or kinds defined by Commerce); Torrington, 747 F. Supp. at
748-752 (affirming Commission determination of six like products in investigations in which Commerce found five
classes or kinds).

70 Fed. Reg. 7475, 7476 (Feb. 14, 2005). Subject imports from China do not have distinct classification
numbers assigned under the HTS, and may fall under one or more of several different broad subheadings that cover a
range of paper goods. Id. As such, they enter the United States free of duty at normal trade relations rates. CR at
I-4, PR at I-3.

1870 Fed. Reg. at 7476.

' CRat -5, PR at I-4.

8 CRat I-6-1-7, PR at I-4-1-5. Lower grades of white tissue paper appear to have little aesthetic value, however,
and are used principally as dunnage to stuff or wrap such items as shoes or handbags. CR at I-7, PR at I-5.

Y CRatl-5 PRat I-4
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constituted separate tissue paper like products. The first issue was uncontested and the Commission
found that tissue and crepe paper were separate like products.”® The Commission ultimately reached the
same conclusion in the final phase of the crepe paper investigation, differentiating between tissue and
crepe paper and finding one like product of crepe paper co-extensive with the scope.?

In contrast, the second issue was contested in the preliminary phase and remains the subject of
debate in the final phase of the tissue paper investigation. In the preliminary determination, the
Commission defined tissue paper, whether sold in bulk or to consumers, as a single domestic like product,
basing this conclusion on its application of the traditional six-factor test. The Commission found that,
notwithstanding certain differences between bulk and consumer tissue paper in packaging, distribution,
and prices, no clear dividing line separated the two given their overlap in terms of physical characteristics,
end uses, and production processes.?? The Commission stated that it would reconsider the issue based on
the record developed in the final phase.?

Petitioners argue that additional information obtained in the final phase corroborates the single
like product definition adopted by the Commission in the preliminary phase.? Respondents argue that
there are two separate domestic like products that are sold in distinct market segments.® All parties agree
on the applicability of the traditional six factors. Under this test, the final phase record fails to establish
the clear dividing line required for defining products within the scope as separate domestic like products.

As a general matter, “bulk tissue” is sold in bulk to independent retailers, department stores,
specialty stores, catalog stores, cosmetic companies and manufacturers, which typically use the tissue
paper in their own businesses, often to wrap customer purchases.”® “Consumer tissue” is sold packaged to
various retailers (e.g., mass merchants, warehouse discount clubs, specialty stores, party supply stores,
drug stores, and grocery stores) for retail sale.”’

Bulk and consumer tissue paper share the same general physical characteristics. The same
upstream product of jumbo rolls of flat tissue paper may be converted to either bulk or consumer tissue
paper.? In terms of types of paper, the large majority of both consumer and bulk tissue paper is sold in
white or solid colors — *** percent white and *** percent solid for consumer tissue paper, versus ***
percent white and *** percent solid for bulk tissue paper.”® Both are also sold in printed form — ***
percent for consumer tissue paper and *** percent for bulk tissue paper.>® Consumer tissue paper is sold
in other (including so-called specialty) styles such as hot-stamped or spot-glittered, but in relatively small
amounts.® Some bulk tissue is die cut, a specialty treatment.*

20 Certain Tissue Paper Products and Crepe Paper Products from China, Inv. No. 731-TA-1070 (Preliminary),
USITC Pub. 3682 (Apr. 2004) (Preliminary Determination) at 6-8.

2! Crepe Paper Final Determination at 4-5.

22 Preliminary Determination at 9-12.

2% Preliminary Determination at 12.

% See, e.q., Petitioners’ Prehearing Brief at 3-13; Petitioners’ Posthearing Brief at 1-3 & Exh. 1 at 34-39.

% See, e.q9. Cleo/Crystal Prehearing Brief at 2-23; Cleo/Crystal Posthearing Brief at 2-6 & A-43-A-56; Target
Prehearing Brief at 1-11; Target Posthearing Brief at 1.

% CR at I-5-1-6, PR at I-4.

’CRat I-5, PR at I-4.

2 CRat I-16, PR at I-11.

» CR, PR at Table I-1; CR at I-22, PR at I-15 (based on 2003 U.S. shipment data).
¥ CR, PR at Table I-1; CR at I-22, PR at I-15 (based on 2003 U.S. shipment data).

% CR, PR at Table I-2. See CR at I-11-1-12, PR at I-8-1-9 (addressing definitional issues surrounding “specialty”
tissue paper).

32 CRat1-11 n.52, PR at I-8 n.52.




The record also reveals overlap in sheet sizes for bulk and consumer tissue paper, which are sold
in a range of dimensions.® In terms of form, bulk tissue is typically sold in flat sheets, but is also sold in
quire-folded sheets (in which a stack of sheets is folded as a unit). Consumer tissue paper is typically
sold in folds, although it is occasionally sold in flat format.3*

In terms of sheet count, bulk tissue is typically sold by the ream (480-500 sheets), but may also
be sold in half reams (250 sheets) or in multiple ream packaging.*® Consumer tissue is typically sold
packaged for sale as a retail item in smaller quantities ranging from 5 to 40 sheets, but sheet counts for
seasonal packages and club packs of consumer tissue range from 90 to 400 sheets and higher.*® Such
larger-count formats represented a modest but growing share of the U.S. market and serve to blur the
distinction between bulk and consumer tissue paper.*’

In terms of usage, with the exception of lower grades of white tissue paper used for dunnage,
tissue paper is typically used for wrapping merchandise purchased by consumers. The chief function of
bulk and consumer tissue paper is therefore identical. Highlighting such overlap, smaller retail businesses
may use consumer tissue paper purchased in larger-count formats, rather than bulk tissue paper, for
purposes of wrapping customer purchases.®® The similarities in physical characteristics and uses on this
record are, accordingly, significant.

In terms of interchangeability and customer and producer perceptions, the evidence is somewhat
mixed. Domestic producers, with the exception of Cleo/Crystal, view bulk and consumer tissue paper as
the same or very similar products. Seven importers generally found bulk and consumer tissue paper to be
interchangeable while five, all parties to this investigation, found the two non-interchangeable. Three
purchasers suggested that there were no differences between bulk and consumer tissue paper, while ***
stressed that the two products were completely different. Others indicated that they purchased only one
form of tissue paper.*

For marketing reasons, consumer tissue paper is generally packaged to catch the consumer’s eye.
Bulk tissue paper is generally packaged more plainly and, with the exceptions noted above, is packaged in
larger sheet counts than consumer tissue paper. As a practical matter, therefore, differences in packaging
operate to constrain interchangeability. By the same token, the record fails to reveal any inherent
qualities in the tissue paper itself that preclude the interchangeability of the two types.

In terms of channels of distribution, in 2003 *** percent of domestic shipments of consumer
tissue paper were made through distributors (up from *** percent in 2001) and *** percent were made

% CR, PR at Table 1-4 (standard dimensions of Seaman’s consumer (*** sizes) and bulk (*** sizes) tissue paper
products).

% CR at I-8-1-10, PR at 1-6-I-7.

% CRat1-8, PR at I-6.

¥ CRatl-9,1-22, PR at I-6, I-11; CR, PR at App. D (purchasers reported that sheet counts for packages of

consumer tissue paper range from 5 to 480 sheets, while sheet counts for packages of bulk tissue paper vary from
200 sheets to multiple reams, with some sold strictly by weight).

¥ Revisions to the Staff Report, Memorandum INV-CC-022, March 1, 2005 (Mem. INV-CC-022) at I-10, PR at
I-7 (in 2003 club packs of consumer tissue paper constituted *** percent of domestic consumer tissue paper
shipments).

% Revised and Corrected Transcript of Hearing Conducted on December 9, 2004 (Tr.) at 23 (George D. Jones, |11,
President, Seaman).

% CR at 1-24-1-25, PR at I-17-1-18; CR, PR at App. D. The fact that, in 2003, Cleo/Crystal sold to Seaman the
equipment and selling rights relating to its bulk tissue paper operations but retained ownership of its consumer tissue
paper business provides some support for treating the two types of tissue as belonging to separate industries.
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directly to retailers (down from *** percent in 2001).* In contrast, *** percent of domestic 2003
shipments of bulk tissue paper were made through distributors (down from *** percent in 2001), while
*** percent were made directly to retailers (up from *** percent in 2001).*

The manufacturing facilities, processes, and employees for each type overlap.” The same jumbo
roll may be used to produce bulk or consumer tissue paper, and at least one large producer maintains
inventories of jumbo rolls that it uses for either type of tissue paper as the need arises.”* The processes for
converting these raw materials into tissue paper products are essentially the same,* and such converting
operations, according to those performing both, take place in the same facilities, using overlapping
equipment and employees.* Moreover, for the tissue paper that is printed, bulk or consumer, the printing
processes, equipment, and employees are the same.*

Data collected by the Commission show that prices generally are higher for consumer tissue
paper than for bulk tissue paper. Average unit values for U.S. shipments of bulk tissue paper ranged
between $*** and $*** per thousand square meters during the period examined, while average unit
values for consumer tissue paper in the same period ranged between $*** and $*** per thousand square
meters.*” On the other hand, the values appear more comparable in the case of larger-count packages of
consumer tissue paper, suggesting that sheet quantities per package play an important role in explaining
price differences.*®

Analyzed under the Commission’s six factor test, the final phase record thus amply supports a
single domestic like product finding.”® The record demonstrates a significant degree of commonality in

“0 CR, PR at Table 11-2 (no shipments of consumer tissue paper were made to end users).

“ CR, PR at Table 1I-1. We note also that *** percent of U.S. shipments were made directly to end users (up
from *** percent in 2001). 1d.

2 CR at 1-12-1-17, 1-23-1-24, PR at 1-9-1-12, 1-16-1-17; see CR, PR at App. D.
* Tr. at 17 (Mr. Jones).
“CRatl-16, PR at I-11; see CR, PR at App. D.

* CR, PR at App. D (responses of Seaman, Flower City, and Pacon); CR at 1-24, PR at 1-17; Tr. at 18-19 (Mr.
Jones). Cf. CR, PR at App. D (response of Cleo/Crystal, which no longer makes both).

* Tissue paper products are typically printed on high speed, multicolor, web-fed, flexographic presses. CR at I-
15, PR at I-11; see Tr. at 38-39 (Peter Garlock, President, Garlock Printing) (describing printing process). The
design phase for any printed tissue varies and may take up to 18 months. Tr. at 40 (Mr. Garlock).

* CR at 1-26-1-27, PR at 1-18-1-19.

8 Compare, for example, CR, PR at Table V-5 (identifying pricing data for bulk tissue in reams, showing U.S.
producers’ prices to distributors ranging from $5.54 to $6.50, and to retailers ranging from *** ) with Cleo/Crystal
Posthearing Brief Exh. 4 ***,

* Folding Gift Boxes from China, Inv. No. 731-TA-921 (Final), USITC Pub. 3480 (Dec. 2001) is not to the
contrary. See Preliminary Determination at 12 n.80 (distinguishing same). In Folding Gift Boxes, the Commission
declined to expand the domestic like product definition beyond the scope of the investigation to include so-called
“give-away” boxes, which were expressly excluded from the scope. Give-away boxes (the out-of-scope product),
not unlike most bulk tissue paper, were used by retailers in packaging purchasers’ merchandise, whereas retail
boxes, not unlike consumer tissue paper, were sold at retail. The parties have thus debated analogizing Folding Gift
Boxes to the current case.

The sui generis nature of the Commission’s decision-making in antidumping investigations, particularly as
those decisions involve different products considered on different records, counsels against undue reliance on
conclusions reached in other investigations. See Citrosuco Paulista, S.A. v. United States, 704 F. Supp. 1075, 1088
(Ct. Int’l Trade 1988) (Commission not bound by prior determination concerning even the same imported product).
See also Ranchers-Cattlemen Action Legal Foundation v. United States, 74 F. Supp. 2d 1353, 1379 (Ct. Int’l Trade
1999) (Commission determinations are sui generis; “‘a particular circumstance in a prior investigation cannot be

(continued...)




terms physical characteristics and uses, and manufacturing facilities, processes, and employees; mixed
evidence respecting interchangeability and producer and purchaser perceptions; and limited overlap in
terms of channels of distribution and prices. The most salient distinctions observed are more pertinent to
the conditions of competition in the tissue paper market rather than the like product definition.>® For all
of these reasons, we find a single domestic like product, all tissue paper, co-extensive with the scope in
this investigation.

. DOMESTIC INDUSTRY AND RELATED PARTIES
A. Domestic Industry

The domestic industry is defined as “producers as a [w]hole of a domestic like product, or those
producers whose collective output of a domestic like product constitutes a major proportion of the total
domestic production of the product.”™" In its preliminary determination, the Commission defined the
domestic industry to include all domestic producers of tissue paper, whether those producers are
integrated or operate as converters.> Converters make finished products from purchased jumbo rolls of
tissue paper; integrated producers make the jumbo rolls as well as the finished downstream products.
This conversion of jumbo rolls into finished tissue paper products is estimated to generate *** percent of
the value added to the final product.®

It was generally accepted by the parties and the Commission in the preliminary phase that
“converters” were properly a part of the domestic industry. No party has disputed the inclusion of

49 (...continued)
regarded by the Commission as dispositive of the determination in a later investigation’”) (citations omitted). As the
Commission recently stated, “‘references to determinations defining like products in other investigations of differing
products ha[ve] little utility.”” Light-Walled Rectangular Pipe and Tube from Mexico and Turkey, Inv. Nos. 731-
TA-1054 and 1055 (Final), USITC Pub. 3728 (Oct. 2004) at 6 n.25 (citation omitted).

We find the records distinguishable. For example, the significant overlap in physical characteristics and
uses, and in manufacturing facilities, processes, and employees evident on this record was lacking in Folding Gift
Boxes. Entire phases of production (e.g., design and collating), involving different processes, facilities, and
equipment, were unique to retail boxes as compared to give-away boxes. Retail boxes were also essentially a
seasonal product with distinctive holiday motifs or colors, whereas give-away boxes seldom if ever bore such
designs or colors. The seasonality of retail boxes also created warehousing requirements that did not exist for give-
away boxes. There was also no overlap in terms of packaging quantities between the two, a significant factor
contributing to the blurring of any distinction between bulk and consumer tissue paper. Retail boxes were sold
individually or in packages of several; give-away boxes were sold in corrugated containers in bulk without plastic
packaging. “Club packs” or other large-count formats did not exist for retail boxes.

Moreover, Respondents here do not dispute that bulk and consumer tissue paper products fall within the
scope of this investigation, whereas the give-away boxes in Folding Gift Boxes were outside of the scope.
(Respondents in that investigation were requesting that the Commission expand the like product definition to include
articles excluded from the scope.)

%0 Cf. Bicycles from China, Inv. No. 731-TA-731 (Final), USITC Pub. 2968 (June 1996) at 4-6 (declining to
separate bicycles into two different like products based on differences in channels of distribution and selling
quantities).

119 U.S.C. § 1677(4)(A). In defining the domestic industry, the Commission’s general practice has been to
include in the industry all domestic production of the domestic like product, whether toll-produced, captively
consumed, or sold in the domestic merchant market. See United States Steel Group v. United States, 873 F. Supp.
673, 681-84 (Ct. Int’l Trade 1994), aff’d, 96 F.3d 1352 (Fed. Cir. 1996).

52 Preliminary Determination at 12-13 & n. 83.
¥ CR,PRat I11-1 n.2.




converters in the domestic industry definition. The record in the final phase of this investigation is
essentially unchanged, and the information does not warrant our revisiting the preliminary definition.
Accordingly, and consistent with our single domestic like product finding, we define the domestic
industry as all domestic producers (whether integrated or converters).>

B. Related Parties

In defining the domestic industry, we must determine whether any producer of the domestic like
product should be excluded from the domestic industry pursuant to section 771(4)(B) of the Act.*® In its
preliminary determination, the Commission found that four responding domestic producers of tissue
paper imported subject merchandise from China during the period examined and thus considered whether
appropriate circumstances existed to exclude any from the domestic industry. With respect to ***, the
Commission found that their subject import quantities were minimal relative to domestic production and
that the financial data did not show that they significantly benefitted financially from the importation of
subject tissue paper during the period examined. With respect to the fourth producer, Cleo/Crystal, the
Commission found that while it clearly had a substantial interest in importation, its production was
substantial in 2001, 2002, and 2003, and its production operations did not significantly benefit financially
from its import activities. The Commission ultimately concluded that appropriate circumstances did not
exist to exclude any of the four companies from the domestic industry, but noted that it would consider
the issue further with respect to Cleo/Crystal in any final phase investigation.*®

The final phase record shows that five domestic producers, ***, and Cleo/Crystal are related
parties by virtue of their importation of subject merchandise. No party has suggested that data from any
of the first four should be excluded from the data set for the domestic industry.>” During the period
examined, subject import quantities were very small when compared to each firm’s domestic
production.® Moreover, the financial data does not show that the domestic production operations of any
of these firms derived a substantial benefit from such imports during the period examined so as to warrant
their exclusion from the domestic industry.* Accordingly, we determine that appropriate circumstances
do not exist to exclude the data of *** from the domestic industry data set.

The parties contest whether appropriate circumstances exist to exclude Cleo/Crystal. We find
that the conclusion the Commission reached in the preliminary phase is also warranted on this more
highly developed record and, accordingly, decline to exclude Cleo/Crystal’s data from the domestic
industry data set.

% Ten established firms accounted for nearly all of U.S. production of tissue paper during 2003. CR, PR at I11-1
& Table 111-1. We note that two firms, DMD Industries and Printwrap Corp., believed to account for a modest share
of the U.S. market, did not complete questionnaires. Also, Glitterwrap Inc. and Standard Quality Corp. reportedly
began production at or near the end of the period examined, but provided few details regarding domestic production.
CR, PR at Ill-1 n.2.

55 See 19 U.S.C. § 1677(4)(B)(ii)(I1).
% Preliminary Determination at 13-14.

57 A sixth firm, ***, stopped domestic production ***, See CR, PR at Table I11-1. The Commission has no
usable data regarding the firm’s production activities.

% CR, PR at Table I1l1-1 nn. 3, 5, 6-7 & Table IV-1.
% CR, PR at Table VI-2. The only financial data that give pause here are ***. CR, PR at Table I11-1 n.6.
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With a production history dating back to the 19™ century,®® Crystal was the largest domestic
supplier of tissue paper in the U.S. market through the 1980s and 1990s.?* It retained this position in the
domestic industry through ***, when *** .62 Crystal’s paper mill and its main offices were located in
Middletown, Ohio.®® Its converting operations for manufacturing bulk and consumer tissue paper were in
Maysville, Kentucky; it also produced nonsubject paper, such as kraft paper and battery tissue, in
Middletown.®* In early 2003, the former Crystal paper mill Greentree abruptly shut down after reportedly
losing a major customer, and thus was unable to fulfill the tissue roll supply agreement it had signed with
Cleo.®® Cleo/Crystal sold assets related to Crystal’s bulk tissue business in July 2003 and closed Crystal’s
manufacturing facility in Maysville in October 2003.% To mitigate the effect of any duties resulting from
this investigation, however, Cleo/Crystal resumed tissue converting operations at this facility in 2004.%’

In full year 2003, Cleo/Crystal was the *** U.S. producer, representing *** percent of total U.S.
production of tissue paper.® In 2001, the company imported *** square meters of subject merchandise,
equivalent to *** percent of its U.S. production. In 2002, it imported *** square meters, equivalent to
*** percent of its U.S. production. By 2003, it imported *** square meters, equivalent to *** percent of
its U.S. production. In interim 2004, it imported *** square meters, *** percent of its U.S. production as
compared to *** percent in interim 2003, when it imported *** square meters.*

The record thus shows that Cleo/Crystal was one of the largest U.S. producers during the period
examined, and that its imports for a significant portion of that period, while not minimal, were
substantially less than its production. The firm’s size and its business focus through much of the period
militate against exclusion. On the other hand, this business focus showed signs of change in 2003 and, by
the end of the period, it appears undisputed that the firm’s focus had shifted to importation. Cleo/Crystal,
we note, also appears in the investigation as a respondent and opposes the petition.™

The Commission has previously indicated that a producer's obtaining related party status late in
the period examined is a factor that militates against exclusion.”* In addition, exclusion may not be
warranted simply because a large producer (that was also a related party) has shifted to become a

% Cleo/Crystal Prehearing Brief Exh. 2, Att. 5.
81 CR at I11-7, PR at 111-5.

82 CR, PR at Table VI-2 (based on net sales).

8 Cleo/Crystal’s Prehearing Brief Exh. 2, Att. 5.

% Cleo/Crystal Posthearing Brief at A-1. Crystal spun off its converting assets in 1997 to form Crystal Creative.
Cleo/Crystal’s Prehearing Brief Exh. 2, Att. 5. The paper mill in Middletown continued operations as Crystal Tissue
Company. The paper mill was not part of the Cleo purchase, although the purchase included all rights to the Crystal
name, which was well known in the tissue paper business. Tr. at 227 (Andrew Kelly, President, Cleo). Prior to the
Cleo purchase of the converting operations and the Crystal name, the mill operations were renamed Greentree
Specialty Papers (Greentree).

% CR at IV-6, PR at IV-2.

% CR at I11-7, PR at 111-5.

8 CR at I11-8, PR at 111-6.

% CR, PR at Table 111-1 (as revised by Memorandum INV-CC-019, Feb. 23, 2005 (Mem. INV-CC-019)).
% CR, PR at Table 111-1 n.3.

®CR, PR at Table IlI-1,

™ See, .., Uranium from the U.S.S.R., Inv. No. 731-TA-539 (Preliminary), USITC Pub. 2471 (Dec. 1991) at 16;
Polychloroprene from France and the Federal Republic of Germany, Invs. Nos. 731-TA-446-447 (Preliminary),
USITC Pub. 2233 at 19 (Nov. 1989). Cf. Minivans from Japan, Inv. No. 731-TA-522 (Preliminary), USITC Pub.
2402 at 29 n.91 (July 1991) (exclusion inappropriate when producer did not obtain related party status until after
period examined).
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substantial importer of such merchandise during the period examined.” A significant factor is whether
the firm’s domestic production operations significantly benefitted financially from its relationship to
subject imports or from its import activities. Such benefits create the sort of data distorting effect that the
exercise of discretion to exclude under the related party provision seeks to overcome.™

A disaggregated analysis of the financial performance of U.S. production operations shows that
Cleo/Crystal, ***, experienced ***.* On its face, then, Cleo/Crystal’s performance during this period
fails to evidence any significant financial benefit to the firm’s domestic production operations gained by
its supplanting domestic production with subject imports. Nor is there any other evidence to show such a
benefit from this business transformation.” Hence, regardless of the firm’s intentions in becoming a
major importer, about which there is conflicting evidence, the record fails to establish that Cleo/Crystal’s
domestic production operations benefitted at all, much less significantly, from its import activities.

Accordingly, given Cleo/Crystal’s size as a domestic producer and its focus on domestic
production through much of the period examined, its focus on importation only occurring late in the
period, the lack of a significant benefit from importation to its domestic production operations, and the
absence of the sort of data-distorting effects cognizable under the related parties provision, we find that
appropriate circumstances do not exist to exclude Cleo/Crystal from the domestic industry. We will
consider, however, the reason for Cleo/Crystal’s rapid transformation from being one of the leading
domestic producers of tissue paper to being one of the industry’s leading importers of subject
merchandise, and the weight to be accorded the data from its domestic production operations, in
analyzing conditions of competition in the U.S. market and the merits of the injury claim.

V. MATERIAL INJURY BY REASON OF LESS THAN FAIR VALUE IMPORTS"™

In the final phase of antidumping duty investigations, the Commission determines whether an
industry in the United States is materially injured by reason of the imports under investigation.” In
making this determination, the Commission must consider the volume of imports, their effect on prices
for the domestic like product, and their impact on domestic producers of the domestic like product, but
only in the context of U.S. production operations.” The statute defines “material injury” as “harm which

72 See, e.q., Canned Pineapple Fruit from Thailand, Inv. No. 731-TA-706 (Prelim.), USITC Pub. 2798 (July 1994)
at 22 (appropriate circumstances did not exist to exclude Dole, which had been a significant producer but shifted to
become a significant importer, from the domestic industry).

™ See Portable Electric Typewriters from Singapore, Inv. No. 731-TA-515 (Final), USITC Pub. 2681 (Sept.
1993) at 9 (principal purpose of exclusion is “to avoid distortions in the data that might mask the injury being
experienced by the domestic industry;” declining to exclude Smith Corona from domestic industry despite firm’s
shift from major producer, particularly in the early years of the period examined, to major importer).

™ CR, PR at Table VI-2.

™ That the corporate entity as a whole might have benefitted from its new sourcing focus is immaterial.

78 Negligibility is not an issue in this investigation. Subject imports from China are not negligible under 19
U.S.C. 8 1677(24) because they accounted for more than three percent of the volume of all subject tissue paper
imported into the United States in the most recent twelve-month period for which data are available preceding the
filing of the petition. In fact, China was virtually the sole source of subject tissue paper imported into the United
States during the period examined. CR, PR at Table IV-2.

719 U.S.C. § 1673d(b).

19 U.S.C. § 1677(7)(B)(i). The Commission “may consider such other economic factors as are relevant to the
determination” but shall “identify each [such] factor . . . [a]nd explain in full its relevance to the determination.”
19 U.S.C. §1677(7)(B). See also, Angus Chemical Co. v. United States, 140 F.3d 1478 (Fed. Cir. 1998).
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is not inconsequential, immaterial, or unimportant.”” In assessing whether the domestic industry is
materially injured by reason of subject imports, we consider all relevant economic factors that bear on the
state of the industry in the United States.®* No single factor is dispositive, and all relevant factors are
considered “within the context of the business cycle and conditions of competition that are distinctive to
the affected industry.”®

A. Conditions of Competition

1. Demand

Importers and producers generally reported that demand for tissue paper had not changed since
2001.% The majority of tissue paper purchasers, in contrast, reported an increase in demand during the
period examined.®® Overall, apparent U.S. consumption of tissue paper, a proxy for demand, increased
modestly during the period examined, rising by 4.9 percent between 2001 to 2003; apparent U.S.
consumption was 2.7 percent higher in January-September 2004 than in January-September 2003.2* We
note that between 2001 and 2003, apparent U.S. consumption of consumer tissue paper decreased ***,
while apparent U.S. consumption of bulk tissue paper increased ***.% Apparent U.S. consumption of
consumer tissue paper was higher in interim 2004 than in interim 2003, while the reverse was true for
bulk tissue paper.®®

Demand for tissue paper tends to increase in the latter part of the year with increased retailer sales
and gift giving for the holidays, with some producers reporting half of all sales volumes occurring in the
last four months of the year. In 2003, the last three months of the year accounted for *** of apparent U.S.
consumption of consumer tissue paper and *** of apparent U.S. consumption of bulk tissue paper.®’

19 U.S.C. § 1677(7)(A).
819 U.S.C. § 1677(7)(C)(iii).
81 Id.

8 Twenty five of 32 responding importers and 10 of 11 responding producers of tissue paper reported that
demand was unchanged. CR at 11-8, PR at 11-6.

% Sixteen of 29 responding purchasers of tissue paper reported that demand increased, perceived to be led
generally by consumer tissue paper. CR at 11-8, PR at I1-6. See also Target Prehearing Brief at 16 (reporting the
extensive growth in its sales of stylized consumer tissue products that are marketed in conjunction with matching gift
bags).

% CR, PR at Tables IV-4 & C-1 (apparent U.S. consumption increased from 2.252 billion square meters in 2001
to 2.363 billion square meters in 2003, and was 1.464 billion in interim 2003 as compared to 1.503 in interim 2004).
We do not find that the market for bulk and consumer tissue paper is strictly segmented, given the overlaps in terms
of the products and their manufacture, their purchasers, and the distribution channels discussed below. Therefore,
we have considered the record as a whole and, when appropriate and the data permit, have also examined the data
pertaining to bulk and consumer tissue paper.

¥ CR, PR at Tables C-2-C-3 (from *** square meters in 2001 to *** square meters in 2003 for consumer tissue
paper; and from *** square meters in 2001 to *** square meters in 2003 for bulk tissue paper).

% CR, PR at Tables C-2-C-3 (*** square meters in interim 2004 compared to *** square meters in interim 2003
for consumer tissue paper; *** square meters in interim 2004 compared to *** square meters in interim 2003 for
bulk tissue paper).

¥ CRatll-9, IV-9, PR at I11-7, IV-5.
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2. Supply

The U.S. market is supplied by domestic production and subject imports, with very small
quantities of nonsubject imports reported for the period examined.®® Of the six major domestic producers
of tissue paper, three are vertically integrated firms that also manufacture jumbo rolls; three are converters
that purchase jumbo rolls.®?® Three domestic producers manufacture both bulk and consumer tissue
paper.®

U.S. shipments of domestically produced tissue paper decreased overall during the period
examined, while U.S. shipments of tissue paper from China increased, resulting in a significant shift in
market shares during the period examined. The domestic industry’s share of apparent U.S. consumption
fell substantially from 91.0 percent in 2001 to 70.9 percent in 2003, and was 71.3 percent in interim 2004
as compared to 76.1 percent in interim 2003.%

The domestic industry’s production capacity increased between 2001 and 2002, but then declined
in 2003 as well as in interim 2004 relative to interim 2003.% This decline reflected in part the temporary
closure of Cleo/Crystal’s domestic production.*

The reasons for Cleo/Crystal’s rapid transformation from major domestic producer to major
importer during the latter part of the period examined are the subject of conflicting evidence. Cleo’s
president testified that tight input supply conditions existed in 2003 and 2004, and that the resulting
uncertainty was the major factor. He reported that only one viable source of domestic roll stock was
available to it (others existed but were competitors of Cleo/Crystal), which relationship did not work out
because of limitations presented by this source.** Cleo also indicated that the closure of a U.S.
rotogravure printing facility contributed to its sourcing from China and the closure of the Maysville
facility.*

We note that, prior to its acquisition, Crystal viewed low-priced imports as a significant source of
competition and paid for legal advice in exploring the option of filing an antidumping petition.*® Cleo, a
subsidiary of CSS Industries, was already importing subject merchandise from China when it acquired
Crystal in late 2002.°" Crystal itself, as noted above, was sourcing *** of subject merchandise from
China prior to its acquisition. With the abrupt closure of the Greentree facility in early 2003,

8 There were no U.S. shipments of nonsubject imports during 2001 and 2002. In 2003, the volume of U.S.
shipments of nonsubject imports was *** square meters. In interim 2004, the volume was *** square meters, or ***
percent of apparent U.S. consumption. CR, PR at Tables IV-3, 1\V-4.

¥ CR, PR at I11-1 n.2 (Seaman, Putney Paper, and Flower City are integrated; Cleo/Crystal, Garlock, and Eagle
are converters). Unlike in the preliminary phase, see Preliminary Determination at 16, Respondents have not argued
that integrated producers are disadvantaged by their vertical structure in competing with converters, and the final
phase record would not support such a claim in any event.

% CRat I11-5, I11-7, 111-9, PR at 111-5-111-7 (Seaman, Flower City, and Pacon; Crystal no longer produces both).
%1 CR, PR at Table IV-4.

%2 CR, PR at Table I11-2 (3.722 billion square meters, 3.878 billion square meters, and 3.814 billion square meters
in 2001 to 2003, respectively; 2.737 billion square meters and 2.579 billion square meters in interim periods 2003
and 2004, respectively).

% CRat I1-9, PR at I11-7.
% See, e.q., CR at IV-6-1V-8 (as revised by Mem. INV-CC-019), PR at 1V-3-1V-4.
% See, e.9., CR at IV-6, PR at IV-2-1V-3.

% See Tr. at 26-27 (Ted Tepe, Vice President, Seaman), 332-333 (Mr. Kelly); Petitioners’ Posthearing Brief Exhs.
3 at 2-3 (excerpts from ***) & 4 (press release dated Feb. 10, 2003); Cleo/Crystal Posthearing Brief Exh.1 Att. 4

*k*k

% CRat IlI-7, PR at 111-6.
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Cleo/Crystal lost a supplier of roll stock, leaving a limited number of producers available as potential
domestic sourcing options ***. Flower City and Seaman were direct competitors of Cleo/Crystal in the
tissue paper market.*®

Burrows, an integrated paper company, specialized in the production of tissue paper and a wide
variety of other paper products for more than thirty years.*® In 2001, it had discontinued its production of
subject tissue paper, but continued manufacturing jumbo rolls of tissue paper. Burrows, therefore, did not
compete directly with Cleo/Crystal and, moreover, *** 1% |n fact, *** and, ***, *** 1% Thys, there
appears to have been available domestic supply of jumbo tissue rolls to meet Cleo/Crystal’s requirements.
Cleo/Crystal also apparently decided not to import jumbo rolls to supply its converting operation.'%?

With respect to printing as an explanation for Cleo/Crystal’s replacement of domestic production
with subject imports, it is undisputed that a U.S. rotogravure printer of tissue paper stock closed in 2003.
However, the record shows that state-of-the-art flexographic printing, for which there is ample domestic
capacity, meets quality requirements of the tissue paper industry.’® Moreover, rotogravure printing in the
United States remains available.’® We therefore find that there was sufficient capacity in the United
States to meet Cleo/Crystal’s printing needs.

U.S. shipments of tissue paper, domestically-produced and from China, were directed to three
channels of distribution during the period examined: distributors, retailers, and end users. Most U.S.
producers’ U.S. shipments were to distributors, although a significant amount were also made to
retailers.’®® Overall, in terms of share of U.S. shipments, U.S. producers’ U.S. shipments to distributors
increased between 2001 and 2003 (from 58.7 percent to 64.7 percent) but were lower in interim 2004 as
compared to interim 2003 (69.5 percent and 71.1 percent). As a share of total shipments, U.S. producers’
shipments to retailers decreased from 41.0 in 2001 to 34.7 percent in 2003, and were 29.2 percent in
interim 2004 as compared to 28.2 percent in interim 2003.2%

During the period examined, the overall share of U.S. shipments of subject imports to distributors
increased from 8.0 percent in 2001 to 19.9 percent in 2003, and was 30.3 percent in interim 2004 as
compared to 23.0 percent in interim 2003. The share of U.S. shipments of subject imports to retailers
declined between 2001 and 2003, from 80.8 percent to 51.8 percent, and was 32.4 percent in interim 2004
as compared to 46.6 percent in interim 2003.2" Such a decline reflected in part the significant increase in
direct shipments to end users during the period examined, as shipments of subject imports to retailers

% CR at IV-6-1V-7, PR at IV-4.

% CR at 111-6-111-7. In 1993, it had also constructed a converting plant in the Netherlands, marking its entrance
into the international market. CR at I11-6 n.20, PR at 111-5 n.20.

10 See CR at IV-6-1V-8, PR at IV-4.
0L CR at IV-7 n.20, PR at IV-4 n.20.

102 Crystal’s investment bankers, ***, reported prior to the firm’s sale to Cleo that ***, *** predicted that ***.”
Cleo/Crystal Prehearing Brief Exh. 2 Att. 5 at 41 (excerpts from *** report).

108 %= telephone interview with USITC staff (Jan. 31, 2005); Tr. at 40-41 (Mr. Garlock).
104 CR at IV-8, PR at IV-5.

105 U.S. producers’ shipments directly to end users were very small during the period examined. CR, PR at Table
I-3 (ranging from 0.2 percent to 0.6 percent between 2001 and 2003 and 1.3 percent in interim 2004 as compared to
0.6 percent in interim 2003).

16 CR, PR at Table I-3.
07 CR, PR at Table I-3.

15



actually increased in terms of quantities.’® U.S. shipments of subject imports to end users, which
captures direct importation by retailers, increased from 11.2 percent in 2001 to 28.2 percent in 2003, and
was 37.3 percent in interim 2004 as compared to 30.4 percent in interim 2003.1% We note that in 2001,
3.4 percent of consumer tissue paper shipments of subject imports and 100.0 percent of bulk tissue paper
shipments were to distributors. This fell to 1.3 percent for consumer tissue paper and to 77.3 percent for
bulk tissue paper in 2003. For imports of bulk tissue paper, virtually all of the remainder was imported
directly by retailers. With respect to consumer tissue paper, the share of shipments by importers to
retailers fell from 84.9 percent in 2001 to 68.6 percent in 2003. Direct imports by retailers, however, rose
from 11.8 percent in 2001 to 30.1 percent in 2003.'%°

The increasing share of subject imports procured as direct imports by retailers reflects the
growing role of mass merchandisers. These entities may purchase products via reverse internet
auctions.™™ Mass merchandisers such as Target may procure tissue paper in conjunction with other items,
such as gift bags, gift boxes, or roll wrap, thereby requiring vendors seeking Target’s business to source
items from different manufacturers.*?

3. Substitutability

There is a high degree of substitutability between domestically produced tissue paper and subject
imports from China.*®* Most U.S. producers, U.S. importers, and U.S. purchasers reportedly perceive
tissue paper produced in the United States and in China to be “always” or “frequently” interchangeable.
In addition, price is considered by purchasers to be one of the most important factors in purchasing
decisions for tissue paper. Purchasers cited price more frequently than any other factor as one of the three
most important factors in selecting a supplier. Price was cited most often as the most important factor
with respect to bulk tissue paper purchases, and the second most important factor (after quality) with
respect to consumer tissue paper purchases.'® The significance of price in this comparison is also
revealed by the fact that virtually all responding purchasers identified the quality of domestically
produced tissue paper and subject imports from China as comparable.*'®

We do not find that tissue paper purchasers source subject imports due to an inability to obtain
specialty types of tissue paper or packaging from domestic producers.*” Sales of specialty tissue in
relation to the overall U.S. market for tissue paper appear small, and the record shows that the domestic
industry competes for such sales. Questionnaire responses indicate that the domestic industry shipped
*** square meters of specialty tissue in 2003, equivalent to *** percent of consumer tissue paper
shipments, and that U.S. importers shipped *** square meters of specialty tissue from China in 2003,

114

108 U.S. importers’ shipments to end users increased from 22.8 million square meters in 2001 to 193.8 million
square meters in 2003, and were 159.2 million square meters in interim 2004 as compared to 106.3 million square
meters in interim 2003. CR, PR at Table I-3.

19 CR, PR at Table I-3.
10 CR, PR at 11-3-11-4; CR, PR at Tables I1-1-11-2.

111 The Commission gathered certain pricing information on internet auctions. CR, PR at Table V-1. Several
national drug store chains also reported data on reverse internet auctions.

12 CRat 1-19, PR at 1-14.

13 CRat 11-11, PR at 11-8.

14 CR, PR at Table 11-6.

15 CR, PR at Table 11-3.

18 CR, PR at Table I1-5.

117 See Preliminary Determination at 16; CR at 1-9-1-12, PR at I-7-1-9.
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equivalent to *** percent of consumer tissue paper shipments.'® Moreover, the volume of items largely
supplied exclusively by import sources is small, accounting for no more than a few percent of subject
imports of consumer tissue paper.™

B. Volume

Section 771(7)(C)(i) of the Act provides that the “Commission shall consider whether the volume
of imports of the merchandise, or any increase in that volume, either in absolute terms or relative to
production or consumption in the United States, is significant.”*?

Subject import volume increased sharply throughout the period examined, rising from 204.1
million square meters in 2001 to 328.1 million square meters in 2002, and further to 751.4 million square
meters in 2003 (an increase between 2001 and 2003 of approximately 268 percent). Subject import
volume was 547.6 million square meters in interim 2003 as compared to 575.0 million square meters in
interim 2004; thus, the quantity of subject imports was 5.0 percent higher in January-September 2004
than in January-September 2003.**

During the period examined, subject imports” U.S. shipment volume relative to apparent U.S.
consumption grew from 9.0 percent in 2001 to 12.8 percent in 2002 and to *** percent in 2003, and was
*** percent in interim 2004 compared to *** percent in interim 2003. With the virtual absence of
nonsubject imports in the U.S. market during the period examined, domestic market share declined by
approximately the amount that subject import market share grew, from 91.0 percent in 2001 to 87.2
percent in 2002 and to 70.9 percent in 2003. In interim 2004, the domestic market share was 71.3 percent
as compared to 76.1 percent in interim 2003.1%

Subject import volume relative to production in the United States increased throughout the period
examined, rising from 9.8 percent in 2001 to 14.8 percent in 2002 and to 43.4 percent in 2003. The same
ratio was 43.8 percent in interim 2003 and reached 49.7 percent by interim 2004.'%

Over the period examined, bulk tissue paper shipments accounted for approximately 53 percent of
apparent U.S. consumption of tissue paper, while consumer tissue paper accounted for approximately 47
percent.”* U.S. imports of bulk tissue paper from China accounted for all imports of bulk tissue paper
during this period. The quantity of U.S. imports of bulk tissue paper from China increased from ***
square meters in 2001 to *** square meters in 2003; the quantity was *** square meters in interim 2004,
compared with *** square meters in interim 2003.** Subject imports’ market share increased from ***
percent in 2001 to *** percent in 2003, and was *** percent in interim 2004 as compared to *** percent
in interim 2003.'® The domestic industry’s share of apparent U.S. consumption of bulk tissue paper fell
from *** percent in 2001 to *** percent in 2003, and was *** percent in interim 2003 as compared to

M8 CRatI-11, PR at I-8. See also CR, PR at Tables I-1-1-2. Because they are often sold together in assortments,
specialty tissue can impact the price of a larger amount of non-specialty tissue. CR at I-10, PR at I-8.

119 CR, PR at Table I-2.

120 19 U.S.C. § 1677(7)(C)(i).

121 CR, PR at Table IV-2.

122 CR, PR at Table 1V-4 (as revised by Mem. INV-CC-019).
128 CR at IV-6, PR at IV-2.

124 CR, PR at Tables C-1-C-3.

125 CR, PR at Table IV-7 n.7.

126 CR, PR at Table C-2.
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*** percent in interim 2004.'?" Relative to U.S. production, the quantity of U.S. imports of bulk tissue
paper increased from *** percent in 2001 to *** percent in 2003, and was *** percent in interim 2004,
*** percentage points higher than in interim 2003.*%

U.S. imports of consumer tissue paper from China accounted for all imports of consumer tissue
paper in 2001 and 2002, and virtually all throughout the remainder of the period examined. The guantity
of U.S. imports of consumer tissue paper increased from *** square meters in 2001 to *** square meters
in 2003, and was *** square meters in interim 2004, compared with *** square meters in interim 2003.°
Subject imports’ market share increased from *** percent in 2001 to *** percent in 2003, and in interim
2003 and interim 2004 was *** percent.’*® The domestic industry’s share of apparent U.S. consumption
of consumer tissue paper fell from *** percent in 2001 to *** percent in 2003, and was *** percent in
interim 2003 as compared to *** percent in interim 2004.*' Relative to production, the quantity of U.S.
imports of consumer tissue paper from China increased from *** percent in 2001 to *** percent in 2003,
and was *** in interim 2004, *** percentage points higher than in interim 2003.

In absolute terms and relative to consumption and production in the United States, the volume of
subject imports in the U.S. tissue paper market thus increased substantially over the period examined.
With nonsubject imports accounting for a very small portion of the market, the market share losses of the
domestic industry essentially tracked the market share gains of subject imports. Given the high degree of
substitutability of domestically produced tissue paper and subject imports, the substantial volume in
imports across the entire spectrum of the market, and its replacement of sales at the expense of the
domestic industry, we find the volume of subject imports (in absolute terms and relative to consumption
and production in the United States), and the increase in that volume, to be significant.

C. Price Effects of the Subject Imports

Section 771(7)(C)(ii) of the Act provides that, in evaluating the price effects of the subject
imports, the Commission shall consider whether —

(1) there has been significant price underselling by the imported merchandise as
compared with the price of domestic like products of the United States, and

(11) the effect of imports of such merchandise otherwise depresses prices to a significant
degree or prevents price increases, which otherwise would have occurred, to a significant
degree.’*

Subject imports and the domestic like product, as previously discussed, are highly substitutable,
and price plays an important role in purchasing decisions. The significance of price in the U.S. market is

121 CR, PR at Table C-2.

12 CRatIV-4n.7, PRat V-2 n.7.
12 CR, PR at Table IV-6 n.8.

1% CR, PR at Table C-3.

131 CR, PR at Table C-3. Nonsubject imports constituted *** percent of apparent U.S. consumption of consumer
tissue paper in 2003, and *** percent in interim 2004 as compared to *** percent in interim 2003. CR, PR at Table
C-3.

1219 U.S.C. § 1677(7)(C)(ii).
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highlighted by the fact that most purchasers of tissue paper reported that they “usually” purchase the
lowest priced tissue paper.’®

We have considered pricing data for four tissue paper products — three consumer (products 1-3)
and one bulk (product 4) — to unrelated customers.*** In addition to providing quarterly sales price data
for each product, importers and U.S. producers were asked to specify if the product was sold to
distributors or retailers. The data were used to calculate the weighted-average price in each quarter of the
period examined.*®® In addition, purchase price data for product imported directly by retailers was
requested. ™

Based on the record evidence, we find that subject imports significantly undersold the domestic
like product. Data comparing domestic and importer prices for all products show that for the 45 quarters
for which direct comparisons were available, subject imports undersold the domestic product in 33
quarters by a combined weighted average margin of *** percent.**” With respect to product 1, subject
imports undersold the domestic product in 6 of 15 comparisons, by quarterly average margins ranging
from *** percent to *** percent. The most significant underselling for product 1 occurred in the *** 138

With respect to product 2, subject imports undersold the domestic product in 12 of 13
comparisons, by quarterly average margins ranging from *** percent to *** percent.’** With respect to
product 3, only four comparisons were available, with subject imports underselling the domestic product
in each of the comparisons by quarterly average margins ranging from *** percent to *** percent.'*
With respect to product 4, subject imports undersold the domestic product in 11 of 12 comparisons by
quarterly average margins ranging from *** percent to *** percent.'*!

Consistent with the pattern of underselling revealed by this price data, the vast majority of
purchasers (16 of 20) reported that the Chinese product was lower-priced than the domestic product.'#?
We also note that import purchase prices for importer/retailers were *** lower than the selling prices of
the U.S. producers to retailers.**®

Domestic prices for product 1 showed no clear trend. Prices to distributors fluctuated before
rising at the end of the period examined; prices to retailers appeared relatively stable prior to declining in

18 CRat 11-12, PR at 11-9.
1% CR, PR at Tables V-2-V-5.
%% CR, PR at Tables V-2-V-5 & Figure V-1.

1% See Preliminary Determination at 18, 22-23. Overall, coverage was 8.3 percent for selling prices of U.S.
shipments of domestic product and 14.2 percent for combined selling and purchase prices of U.S. shipments plus
direct imports of Chinese imports. CR at V-8, PR at V-4.

137 CR, PR at Table V-7 (as revised by Mem. INV-CC-019).
%8 CR, PR at Table V-2 (available comparisons are of sales to retailers).
1% CR, PR at Table V-3 (as revised by Mem. INV-CC-019) (available comparisons are of sales to retailers).

10 CR, PR at Table V-4 (available comparisons are of sales to retailers). For the consumer tissue paper products
(products 1-3) overall, available comparisons showed underselling in *** of *** instances, and the combined
weighted average margin of underselling by subject imports was *** percent. CR, PR at Table V-7.

141 CR, PR at Table V-5 (available comparisons are of sales to distributors). The combined weighted average
margin of underselling by the bulk tissue product was *** percent. CR, PR at Table V-7.

142 CR, PR at Table 11-5.

143 CR, PR at Tables V-2-V-5. Respondents argue, however, that comparing the two does not fairly measure
prices at the same levels of trade. See, e.g., Cleo/Crystal Final Comments at 8-9; Target Posthearing Brief at 14-15.
Target also indicated that prices reported for such transactions understated transportation costs, but the Importers’
Questionnaire at 13 instructed that purchase prices were “landed, duty-paid net values at the U.S. port of entry (i.e.,
gross sales values less all discounts, allowances, rebates, prepaid freight, and the value of returned goods),” and thus
include the cost of ocean transport.
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2003.*** For product 2, domestic prices to distributors trended downward after the second quarter of
2002, and rose in the last quarter of interim 2004. Prices to retailers appeared to increase gradually
during the period examined, but showed a decline in the last quarter for which data were available (first
quarter 2004). The available data for product 3 only identify *** 146 Domestic prices to distributors for
product 4 generally declined between first quarter 2001 and fourth quarter 2003, and then were at their
highest levels of the period examined during interim 2004. Prices to retailers declined overall between
first quarter 2001 and fourth quarter 2003, and were higher in interim 2004.*'

We find that the pricing data show some evidence of price depression, but do not demonstrate
significant price effects of imports on domestic prices. Falling prices for domestic tissue paper in 2002
and 2003 in certain high-volume channels (e.q., product 1 to retailers, product 2 to distributors, product 4
to distributors) provide some evidence of price depression. However, on balance we do not find this to be
significant. Nor do we find, overall, significant suppression of domestic prices.'*

Consistent with the data showing significant underselling, several purchasers confirmed
allegations by domestic producers of instances in which sales were lost due to lower-priced subject
imports.**® In addition, ***, stated that ***. Similarly, in connection with a lost revenue allegation
regarding bulk tissue paper, *** 1%

The large transfer of market share from domestic to Chinese producers is further borne out by the
fact that eleven of twelve responding purchasers reported that since January 2001 they had shifted
purchases from U.S. producers to Chinese imports. Three of nine stated that price was the reason for the
shift, while one of seven stated that, since January 2001, U.S. producers reduced their prices in order to
compete with prices of Chinese imports.**

The evidence obtained from purchasers, importers, and domestic producers regarding pricing
demonstrates how subject imports have been able to gain significant U.S. market share at the expense of
the domestic industry. The pricing data demonstrate that subject imports are significantly underselling
the domestic product. Given the high degree of substitutability between the subject imports and
domestically produced tissue paper, and the importance of price to purchasers in the U.S. market, the
significant underselling is fueling the rapidly increasing volume and market share of subject imports and
its direct displacement of sales by domestic producers. Confirmed allegations of lost sales and lost
revenue support this conclusion. For the reasons explained above, we find that underselling has been
significant and, although the record reflects some evidence of price depression, we do not find significant
price depression or suppression.

14 CR, PR at Table V-2.
%5 CR, PR at Table V-3.
146 CR, PR at Table V-4.
147 CR, PR at Table V-5.

148 \We note that an increase in cost of goods sold (COGS) as a ratio to net sales may evidence price suppression.
Here, that ratio increased from 74.3 percent in 2001 to 75.5 percent in 2002 before declining to 72.8 percent in 2003,
and was 72.3 percent in interim 2004 as compared to 74.6 percent in interim 2003. CR, PR at Table VI-1.

149 CR, PR at Tables V-8-V-9.
10 CR, PR at Table V-9; CR at VV-19-V-20, V-22, PR at V-8.
51 CR, PR at Table V-10.
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D. Impact

In examining the impact of the subject imports on the domestic industry, we consider all relevant
economic factors that bear on the state of the industry in the United States.’® These factors include
output, sales, inventories, capacity utilization, market share, employment, wages, productivity, profits,
cash flow, return on investment, ability to raise capital, and research and development. No single factor
is dispositive, and all relevant factors are considered “within the context of the business cycle and
conditions of competition that are distinctive to the affected industry.”**3 1%

By most measures, the domestic industry’s condition worsened over the period examined despite
increasing apparent U.S. consumption. The domestic industry’s production capacity increased from
3.722 billion square meters in 2001 to 3.814 billion square meters in 2003, and then decreased in
comparing the interim periods (from 2.737 billion square meters in interim 2003 to 2.579 billion square
meters in interim 2004).*>> Domestic output decreased by 16.8 percent from 2001 to 2003, and further
decreased by 7.4 percent in comparing interim 2004 to interim 2003.%¢ Capacity utilization was down
10.5 percentage points between 2001 and 2003 (from 55.9 percent to 45.4 percent, respectively), and
down 0.8 percentage points in interim 2004 relative to interim 2003 (to 44.8 percent from 45.6 percent),
notwithstanding the idling of some capacity in 2004.*’

U.S. shipment volumes declined as well, decreasing by 18.3 percent between 2001 and 2003, and
by 3.8 percent in interim 2004 relative to interim 2003.2*® The number of workers followed output trends
between 2001 and 2003, declining from 592 to 428, and was 437 in interim 2004 as compared to 413 in
interim 2003."° Total wages paid also declined (down 5.8 percent between 2001 and 2003 and 4.8
percent in comparing the interim periods).*® Productivity showed no sustained increase, and unit labor
costs increased throughout the period examined.®* Domestic industry inventories increased.®?

15219 U.S.C. § 1677(7)(C)(iii). See also SAA at 851, 885 (“In material injury determinations, the Commission
considers, in addition to imports, other factors that may be contributing to overall injury. While these factors, in
some cases, may account for the injury to the domestic industry, they also may demonstrate that an industry is facing
difficulties from a variety of sources and is vulnerable to dumped or subsidized imports.”).

1319 U.S.C. § 1677(7)(C)(iii). See also SAA at 851, 885; Live Cattle from Canada and Mexico, Invs. Nos. 701-
TA-386, 731-TA-812-813 (Preliminary), USITC Pub. 3155 (Feb. 1999) at 25 n.148.

1% The Act instructs the Commission to consider the “magnitude of the dumping margin” in an antidumping
proceeding as part of its consideration of the impact of imports. 19 U.S.C. § 1677(7)(C)(iii)(V). In its final
affirmative determination for subject tissue paper from China, Commerce found a weighted-average dumping margin
of 112.64 percent for all producers of tissue paper in China. 70 Fed. Reg. at 7475.

15 CR, PR at Table I11-2.
1% CR, PR at Table C-1.
17 CR, PR at Table C-1.
1% CR, PR at Table C-1.
1 CR, PR at Table I11-6.
180 CR, PR at Table C-1.

181 CR, PR at Table C-1. Productivity (in square meters per hour) was 1,706 in 2001 and 1,701 in 2003, and
1,727 in interim 2004 compared to 1,723 in interim 2003; unit labor costs were $7.05 in 2001 and $7.98 in 2003, and
$7.72 in interim 2003 compared to $7.94 in interim 2004. CR, PR at Table I11-5.

162 U.S. producers’ inventories were 303.4 million square meters in 2001, 368.1 million square meters in 2002,
and 376.3 million square meters in 2003, before declining in a comparison of the interim periods, 467.6 million
square meters in interim 2003 and 431.2 million square meters in interim 2004. With declining shipments, the ratio
of inventories increased by 7.3 percentage points between 2001 and 2003 and was 1.3 percentage points lower in
interim 2004 than in interim 2003. CR, PR at Table C-1.
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The domestic industry’s financial indicators worsened over the period examined. The domestic
industry saw profitability decline as operating income of $8.2 million in 2001 (a 6.6 percent operating
margin) fell to $5.0 million in 2002 (a 4.2 percent operating margin), and then to $3.6 million in 2003 (a
3.9 percent operating margin). Operating income thus fell by 56.1 percent from 2001 to 2003. Operating
income was $2.7 million in interim 2004 (a 4.1 percent operating margin) compared to $1.2 million in
interim 2003 (a 1.8 percent operating margin).'®®* Four firms reported operating losses in 2003, compared
with three firms in 2001 and 2002.** Net sales declined 26.7 percent between 2001 and 2003, and 3.5
percent in interim 2004 relative to interim 2003.** Unit net sales values (AUVSs) increased 0.4 percent
between 2001 and 2003, and were 8.2 percent higher in interim 2004 than in 2003.*° Capital
expenditures declined throughout the period examined, and no firm reported research and development
expenditures.’” Finally, the trend of the domestic industry’s return on investment (ROI) mirrored the
downward decline in its operating income margin during the full years of the period examined.*®

The domestic industry has experienced significant declines in market share and diminished output
and sales, notwithstanding the increase in apparent U.S. consumption of tissue paper. Its financial
performance has worsened noticeably in the face of rapid increases in subject import volume and market
share. We attribute the domestic industry’s performance declines over the period examined in significant
part to these rapid increases that have been accompanied by significant underselling.'®® The growth in
subject imports at the expense of domestic production is reflected in part in the large decline in domestic
sales. This decline, in turn, is responsible for the decrease in the industry’s gross profit as well as its rise
in per unit selling, general and administrative (SG&A) expenses.'”® These translated into a decline in
industry operating profits of over 50 percent from 2001 to 2003.

Respondents argue that subject imports have not had a significant adverse impact on the domestic
industry. Rather, they argue, Cleo/Crystal began importing from China due to its inability to obtain
jumbo rolls or rotogravure printing from domestic sources. The resulting impact on Cleo/Crystal’s
domestic production and financial performance from this transition is thus not attributable to subject
imports, according to Respondents.*™

183 CR, PR at Tables VI-1, C-1. Petitioners point out that, if ***, According to *** it differs from other
producers in that it ***. CR at VI-7, PR at VI-3.

84 CR, PR at Tables VI-1, VI-3. Three firms reported operating losses in interim 2004, compared with four firms
in interim 2003.

185 CR, PR at C-1. *** fiscal year runs from July to June and therefore straddles the calendar year. Table VI-1
includes data for *** fiscal year that ends during the calendar year at issue. Table E-1 in Appendix E includes data
for *** fiscal year that begins during the calendar year at issue. While the year-to-year trends vary, both tables show
significant declines in net sales, operating income, and operating margins from 2001 to 2003.

%6 CR, PR at C-1.
17 CR, PR at Table VI-4.

%8 CR at VI-6, PR at VI-2; CR, PR at Table VI-5 (ROI declined from 12.5 percent in 2001, to 7.4 percent in
2002, and then to 6.5 percent in 2003).

189 There has been some improvement in the domestic industry’s financial performance in interim 2004, due to
increased AUVs. We note that, separate from a modest increase in consumption, the investigation has had an effect
on the market, as evidenced by Cleo’s decision to resume domestic production due to this antidumping proceeding.
CR at 111-8, PR at 111-6.

170 The large sales decline did not lead to a higher unit cost of goods sold (unit COGS) overall between 2001 and
2003 due to reduced raw material costs. Unit direct labor and other factory costs increased, but were offset by this
decline in raw material costs. EDIS document 225046 (combined tissue paper data for domestic producers).

11 See, e.g., Cleo/Crystal Prehearing Brief at 41-48; Cleo/Crystal Posthearing Brief at 9-13; Target Prehearing
Brief at 22; Target Posthearing Brief at 12-14.
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Reduced sales by Cleo/Crystal and its operating losses have impacted the performance results of
the domestic industry.’> Based on the final phase record, we are not persuaded that the U.S. market was
unable to support Cleo/Crystal as a domestic tissue producer such that any declines in its production or
financial performance should not be attributable to subject imports. As discussed above in the section on
conditions of competition, there were several available domestic sources of roll stock, including ***.
Moreover, the domestic industry has capacity to supply rotogravure and other comparable printing
techniques. The fact that Crystal was actively exploring an antidumping petition with Seaman to address
injury caused by dumped imports provides further evidence that price competition from subject imports
was a pressing concern for Crystal. Thus, we find no basis to treat Cleo/Crystal’s data differently than the
data of other domestic producers in evaluating the impact of subject imports.

Respondents have also argued that *** did not cause injury to the domestic industry. They claim
that the domestic industry has either not tried to sell to Target or cannot meet its needs.'”® The record
shows, however, that the ***,1™ *** and it appears that tissue paper products produced by Seaman
**x 175 Evidence respecting the domestic industry’s capacity, including with respect to the manufacture
of specialty tissue paper products, the comparability of subject imports and the domestic product, and the
fact that Target is currently purchasing domestic tissue paper products, lead us to reject Target’s claim.'™

Cleo/Crystal also contends that any reductions in the domestic industry’s profit were caused by
its inability to ***, not by Chinese imports.*”” *** 18 \While rising unit labor costs do explain in part the
industry’s lower unit profits, these costs do not account for all of the decline, nor for the fall in absolute
operating income attributable to lower industry sales volumes. With respect to SG&A costs, these
expenses irregularly declined from 2001 to 2003. As noted above, the increase in per unit SG&A costs is
itself the result in significant part of falling domestic sales quantities due to subject imports.*”® Thus, we
are not persuaded that these costs are unreasonable or sever the requisite causal link.

As discussed above, we find both the volume of subject imports and the underselling of the
subject imports to be significant. As subject imports captured significant market share, U.S. producers’
production, capacity utilization, shipments and employment all decreased. The industry’s sales quantities
and values declined contributing to lower operating income and profitability. We find that subject
imports have a significant adverse impact on the domestic industry.

V. CRITICAL CIRCUMSTANCES
In its final determination regarding tissue paper products from China, Commerce made a critical

circumstances determination with respect to the PRC-wide entity, including China National and Fujian
Naoshan. For nine manufacturer/exporters that received a separate rate (so-called Section A

12 CR at VI-6, PR at VI-3.

178 See, e.q., Target Posthearing Brief at 9-12; Target Final Comments at 2-5.
174 petitioners’ Posthearing Brief Exh. 1 at 27-28 & Exh.7.

1% CR at V-19, PR at V-9; Petitioners’ Posthearing Brief Exh. 8.

176 We also note that Target’s claim, as well as Cleo/Crystal’s arguments regarding its cessation of domestic
production, pertain only to consumer tissue and not bulk tissue. Thus these arguments could not explain the
significant market share gains by subject imports of bulk tissue at the expense of domestic producers, nor the sharp
drop in profitability of the bulk tissue operations of domestic producers, that occurred from 2001 to 2003. Bulk
tissue represented the majority of domestic tissue paper production over the period examined.

77 See, e.q., Cleo/Crystal Posthearing Brief at 13-14.
18 Tr. at 141 (Mr. Jones).
19 *x*x CRatVI-5n.3, PR at VI-1n.3.
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Respondents), Commerce found that critical circumstances did not exist.**® Because we have determined
that the domestic tissue paper industry is materially injured by reason of subject imports from China, we
must further consider “whether the imports subject to the affirmative [Commerce critical circumstances]
determination ... are likely to undermine seriously the remedial effect of the antidumping duty order to be
issued.”*® The SAA indicates that the Commission is to evaluate “whether, by massively increasing
imports prior to the effective date of relief, the importers have seriously undermined the remedial effect of
the order.”*%
The Act provides that in making this finding the Commission shall consider, among other factors

it considers relevant:

() the timing and the volume of the imports,

(I1) a rapid increase in inventories of the imports, and

(111) any other circumstances indicating that the remedial effect of the

antidumping order will be seriously undermined.*®*

Consistent with Commission practice,'®* in considering the timing and volume of covered
imports, we consider import quantities prior to the filing of the petition with those subsequent to the filing
of the petition using monthly statistics on the record regarding imports of those firms for which
Commerce has made an affirmative critical circumstance determination (covered imports).

The petition in this investigation was filed on February 17, 2004. We have reviewed covered
import data for the period September 2003 through August 2004. Comparing the three-month period
preceding the petition’s filing, December 2003 through February 2004, with the three-month period
March 2004 through May 2004, covered imports increased by *** percent from *** square meters to ***
square meters. Comparing the six-month period September 2003 through February 2004 with the six-
month period March 2004 through August 2004, covered imports decreased by *** percent from ***
square meters to *** square meters."® We do not consider the increase in covered import volume in the
three-month period following the filing of the petition or the decrease in covered import volume in the
six-month period as likely to undermine seriously the remedial effect of the antidumping duty order,
especially in view of the seasonal nature of the sales in the industry.

We also have considered the extent to which there was an increase in inventories of covered
imports. Our inventory data encompass all subject Chinese imports, and not just those covered by
Commerce’s affirmative critical circumstances determination. The most relevant data pertain to the
interim periods. End-of-period inventories for U.S. importers of subject tissue paper were *** square

18070 Fed. Reg. at 7477-78.

18119 U.S.C. § 1673d(b)(4)(A)(i).
182 SAA at 877.

1819 U.S.C. § 1673d(b)(4)(A)(ii).

184 See, e.q., Certain Frozen Fish Fillets from Vietnam, Inv. No. 731-TA-1012 (Final), USITC Pub. 3617 at 20-22
(Aug. 2003); Certain Ammonium Nitrate from Russia, Inv. No. 731-TA-856 (Final), USITC Pub. 3338 at 12-13
(Aug. 2000).

8 CR at IV-12-1V-13, PR at IV-7-1V-8. We note that one foreign producer subject to Commerce’s affirmative
critical circumstances determination, China National, provided Commerce with monthly data for its exports of tissue
paper to the United States. China National’s data confirm the trend demonstrated by the “covered” imports.
Comparing the three-month period of December 2003 to February 2004 with the three-month period March 2004 to
May 2004, China National’s tissue paper exports to the United States increased *** percent, from *** square meters
to *** square meters. However, comparing the six-month period September 2003 to February 2004 with the six-
month period March 2004 to August 2004, China National’s exports decreased *** percent, from *** square meters
to *** square meters. CR at IV-14, PR at IV-8.
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meters in September 2003, and *** square meters in September 2004, a decrease of *** percent.'®®
Relative to U.S. imports and U.S. shipments of imports, inventories of imported tissue paper were lower
in interim 2004 than in interim 2003."®" Thus, we do not find that there has been a rapid increase in
inventories of the subject merchandise following the filing of the petition.

Nor do we find the existence of any other circumstances indicating that the remedial effect of the
antidumping order will be seriously undermined.

Based on the record in these investigations, we find that the imports subject to Commerce’s
affirmative critical circumstances determination are not likely to undermine seriously the remedial effect
of the antidumping duty order to be issued, and therefore make a negative finding with respect to critical
circumstances.

CONCLUSION

For the above-stated reasons, we determine that the domestic industry producing tissue paper is
materially injured by reason of subject imports of tissue paper from China that are sold in the United
States at less than fair value. We make a negative finding with respect to critical circumstances.

18 CR, PR at Table VII-2.
187 CR, PR at Table VII-2.
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DISSENTING VIEWS OF VICE CHAIRMAN DEANNA TANNER OKUN, COMMISSIONER
MARCIA E. MILLER, AND COMMISSIONER DANIEL R. PEARSON

Based on the record in this investigation we find two like products; bulk tissue paper and
consumer tissue paper. We determine that an industry in the United States is materially injured by reason
of imports of bulk tissue paper from China that have been found by the Department of Commerce
(Commerce) to be sold in the United States at less than fair value (LTFV). We make a negative critical
circumstances determination with regard to bulk tissue paper from China. We find that an industry in the
United States is not materially injured or threatened with material injury, and the establishment of an
industry in the United States is not materially retarded, by reason of imports of consumer tissue paper
from China, that have been found by Commerce to be sold in the United States at LTFV.

l. DOMESTIC LIKE PRODUCT
A. In General

To determine whether there is a reasonable indication that an industry in the United States is
materially injured or threatened with material injury by reason of imports of the subject merchandise, the
Commission first defines the “domestic like product” and the “industry.” Section 771(4)(A) of the Tariff
Act of 1930, as amended (“the Act”), defines the relevant domestic industry as the “producers as a
[w]hole of a domestic like product, or those producers whose collective output of a domestic like product
constitutes a major proportion of the total domestic production of the product.”® In turn, the Act defines
“domestic like product” as “a product which is like, or in the absence of like, most similar in
characteristics and uses with, the article subject to an investigation ... .™

The decision regarding the appropriate domestic like product(s) in an investigation is a factual
determination, and the Commission has applied the statutory standard of “like” or “most similar in
characteristics and uses” on a case-by-case basis.* No single factor is dispositive, and the Commission
may consider other factors it deems relevant based on the facts of a particular investigation.> The
Commission looks for clear dividing lines among possible like products, and disregards minor variations.®
Although the Commission must accept the Commerce’s determination as to the scope of the imported
merchandise allegedly subsidized or sold at LTFV, the Commission determines what domestic product is

119 U.S.C. § 1677(4)(A).

2 1d.

$19 U.S.C. § 1677(10).

* See, e.g., NEC Corp. v. Department of Commerce, 36 F. Supp.2d 380, 383 (Ct. Int’l Trade 1998); Nippon Steel
Corp. v. United States, 19 CIT 450, 455 (1995); Torrington Co. v. United States, 747 F. Supp. 744, 749 n.3 (Ct. Int’|
Trade 1990), aff’d, 938 F.2d 1278 (Fed. Cir. 1991) (“every like product determination ‘must be made on the
particular record at issue’ and the “unique facts of each case’”). The Commission generally considers a number of
factors including: (1) physical characteristics and uses; (2) interchangeability; (3) channels of distribution;

(4) customer and producer perceptions of the products; (5) common manufacturing facilities, production processes,
and production employees; and, where appropriate, (6) price. See Nippon, 19 CIT at 455 n.4; Timken Co. v. United
States, 913 F. Supp. 580, 584 (Ct. Int’l Trade 1996).

5 See, e.g., S. Rep. No. 249, 96" Cong., 1* Sess., at 90-91 (1979).

® Nippon Steel, 19 CIT at 455; Torrington, 747 F. Supp. at 748-49; see also S. Rep. No. 249 at 90-91 (Congress
has indicated that the domestic like product standard should not be interpreted in “such a narrow fashion as to permit
minor differences in physical characteristics or uses to lead to the conclusion that the product and article are not
‘like’ each other, nor should the definition of ‘like product’ be interpreted in such a fashion as to prevent
consideration of an industry adversely affected by the imports under consideration.”).
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like the imported articles Commerce has identified.” The Commission must base its domestic like product
determination on the record in the investigation before it. The Commission is not bound by prior
determinations, even those pertaining to the same imported products, but may draw upon previous
determinations in addressing pertinent like product issues.®

B. Product Description

In its final determination regarding subject imports from China, Commerce defined the imported
merchandise within the scope of the investigation, certain tissue paper, as -

cut-to-length sheets of tissue paper having a basis weight not exceeding 29 grams per
square meter. Tissue paper products . . . may or may not be bleached, dye-colored,
surface-colored, glazed, surface decorated or printed, sequined, crinkled, embossed,
and/or die cut. . . . [The width of each cut-to-length sheet is] equal to or greater than one-
half (0.5) inch. Subject tissue paper may be flat or folded, and may be packaged by
banding or wrapping with paper or film, by placing in plastic or film bags, and/or by
placing in boxes for distribution and use by the ultimate consumer. Packages of tissue
paper . . . may consist solely of tissue paper of one color and/or style, or may contain
multiple colors and/or styles.’?

Expressly excluded from the scope of investigation are the following tissue paper products:

(1) Tissue paper products that are coated in wax, paraffin, or polymers, of a kind used in floral
and food service applications; (2) tissue paper products that have been perforated, embossed, or
die-cut to the shape of a toilet seat . . . ; [and] (3) toilet or facial tissue stock, towel or napkin
stock, paper of a kind used for household or sanitary purposes, cellulose wadding, and webs of
cellulose fibers . .. .1°

Subject tissue paper is a class of lightweight paper that generally exhibits a gauze-like, fairly
transparent character, and has a basis weight of less than 29 grams.*! Awvailable in a variety of colors,
designs, and packaging, it is generally used for internal wrapping within a box or bag, decorative

" Hosiden Corp. v. Advanced Display Mfrs., 85 F.3d 1561, 1568 (Fed. Cir. 1996) (Commission may find a single
domestic like product corresponding to several different classes or kinds defined by Commerce); Torrington,
747 F. Supp. at 748-52 (affirming Commission’s determination of six domestic like products in investigations where
Commerce found five classes or kinds).

® See Acciai Speciali Terni S.p.A. v. United States, 118 F. Supp.2d 1298, 1304-05 (Ct. Int’l Trade 2000); Nippon
Steel Corp. v. United States, 19 CIT 450, 455 (1995); Asociacion Colombiana de Exportadores de Flores v. United
States, 693 F. Supp. 1165, 1169 n.5 (Ct. Int’l Trade 1988) (particularly addressing like product determination);
Citrosuco Paulista, S.A. v. United States, 704 F. Supp. 1075, 1087-88 (Ct. Int’l Trade 1988).

°70 Fed. Reg. 7475, 7476 (Feb. 14, 2005). Subject imports from China do not have distinct classification
numbers assigned under the HTS, and may fall under one or more of several different broad subheadings that cover a
range of paper goods. Id. As such, they enter the United States free of duty at normal trade relations rates. Final
Confidential Staff Report (Feb. 18, 2005) (CR) at I-4, Public Staff Report (PR) at 1-3.

1070 Fed. Reg. at 7476.

" CRatl-5 PRat I-4.
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purposes, or as a lightweight gift wrap.'? It is made from flat rather than dry-creped tissue paper, the
latter of which is used for sanitary or household purposes.*®

C. Analysis and Findings

In the preliminary phase of the investigation, the Commission defined the domestic like product
as all tissue paper corresponding to the scope of the investigation.’* The Commission reached this
decision based on the lack of a clear dividing line between bulk tissue paper and consumer tissue paper.
The Commission indicated, however, that it would collect additional information and revisit this issue in
any final investigation. In this final phase of the investigation, Respondents continue to argue, as they did
in the preliminary phase, that there are two like products, while Petitioners argue for one like product.
Based on the final record, we determine that bulk tissue paper and consumer tissue paper are two distinct
like products. In reaching this determination we rely on the Commission’s traditional six-factor like
product analysis.

1. Physical Characteristics and Uses

Bulk tissue and consumer tissue paper share many of the same physical characteristics. Both are
made from the same base tissue stock often referred to as jumbo rolls.*> Both bulk and consumer tissue
paper may be plain white, or solid colored, decorated, or customized to meet customer specifications, and
may be sold flat or folded. They are available in a variety of sheet sizes with some of the sheet sizes
overlapping in dimension.*® Both kinds of tissue are used for wrapping although lower grades of bulk
white tissue are used primarily to stuff or wrap shoes and handbags, an end use for which consumer tissue
paper is generally not used.”

There are significant differences between bulk and consumer tissue paper in terms of size and
form of packaging. Bulk tissue paper is normally packaged in large quantities (in reams of 480 or 500
sheets and half reams 250 sheets).® Bulk tissue is typically packaged in utilitarian poly bags either as flat
sheets or quire-folded sheets or may be boxed.** Consumer tissue, in contrast, is usually packaged for
sale as a retail item in smaller quantities of sheets (5 to 40 sheets). Although there are some retail ready
packages of seasonal tissue folds with sheet counts between 90-120 sheets, and “club packs” containing
up to 400 sheets, smaller sheet counts represent the overwhelming majority of consumer tissue
packages.?’ Consumer tissue is packaged in poly bags or with paper bands printed with artwork designed
to appeal to the ultimate consumer in the retail store.?* Occasionally, the outer sheet of tissue may be
printed. Additionally, unlike bulk tissue paper, consumer tissue paper is often designed, marketed, and
sold in conjunction with related products such as gift bags, ribbons, and bows.?

12 CRat I-6-1-7, PR at I-5. Lower grades of bulk white tissue paper appear to have little decorative value,
however, and are used principally as dunnage to stuff or wrap such items as shoes and handbags.

¥ CRat -5 PRat I-4.

14 Certain Tissue Paper Products and Crepe Paper Products from China, Inv. No. 731-TA-1070 (Preliminary),
USITC Pub. 3682 (Apr. 2004), at 12.

1 CRatI-5, PR at I-4.

' CRat I-25, PR at I-6, I-15.

" CRat 1-6-7, PR at I-5.

¥ CRat I-8, PR at 1-6; Cleo’s Posthearing Brief at 2.

¥ CRat 1-8-9, PR at I-6; Cleo’s Prehearing Brief at 5.

2 Club packs account for *** percent of domestic tissue paper shipments. CR at I-10, PR at I-7.

2L Cleo’s Prehearing Brief at 5. Similarly, Respondent Target states that attractive packaging is a key purchasing
decision for retailers of consumer tissue paper. Target Posthearing Brief at 1.

22 Testimony of Deborah Kelly, Target, tr. at 204.
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Variation in packaging size and form illustrates the fundamental difference in how purchasers
view these products. Bulk tissue is packaged in utilitarian poly bags and boxes reflecting the use of bulk
tissue as a business supply item. In contrast, consumer tissue is packaged for sale as a retail item, and in a
manner designed to appeal to the ultimate consumer. For example, consumer tissue is packaged in
colorful, customized primary packaging and in decorated corrugated containers that are intended to be in-
store displays.?

2. Interchangeability

Consistent with the differences in use noted above, the record indicates that customers who
purchase consumer tissue generally do not purchase bulk tissue. Indeed, purchaser questionnaire
responses reveal there is limited customer overlap between bulk and consumer tissue.?* Many purchasers
find dissimilarities in terms of size, weight, packaging, and ultimate end user.”® Even when the same firm
purchases both bulk and consumer tissue they may be purchased by different departments and are not
viewed as substitutable products.® Thus, while some general degree of interchangeability exists in that
both types of tissue may be used for wrapping, the record supports a finding of limited interchangeability
between bulk and consumer tissue paper.

3. Customer and Producer Perceptions

It appears unlikely that purchasers would substitute bulk tissue for consumer tissue or vice versa.
As noted supra, there is limited interchangeability between bulk and consumer tissue which necessarily
limits the ability or willingness of purchasers to substitute between the two.?” The differences in
packaging, noted supra, reflect the differences in customer perceptions between bulk and consumer tissue
paper.

With regard to producers’ perceptions, although some producers produce both,? they recognize
them as separate business segments.? The fact that these firms recognized bulk and consumer tissue as
separate business segments indicates that producers view the markets as distinct.

4. Channels of Distribution
The record evidence on channels of distribution shows significant distinctions between bulk

tissue sales and tissue paper sales. Although consumer tissue and bulk tissue both are sold through
distributors and retailers, consumer tissue sales are largely made directly to retailers, with a minority of

# CRat1-22, PR at I-15.

24 Of the twenty purchasers providing responses on the differences between bulk and consumer tissue paper, only
five indicated that they purchase both bulk and consumer tissue paper. CR at D-6-D-7, PR at D-6-D-7.

% CRat 1-25 and D-6-D-7, PR at I-17 and D-6-D-7.

% Testimony of Deborah Kelly, Target, tr. at 201-202.

" For example, one large purchaser Target reported that there is no comparability in characteristics and uses
between bulk and consumer tissue. In particular, Target noted that consumer tissue is designed to coordinate with
gift bag and wrapping paper assortments, whereas the bulk tissue in not. Testimony of Deborah Kelly, Target, tr. at
201-202.

2 \With respect to bulk tissue paper, *** percent of 2003 domestic shipments were made through distributors, ***
percent to retailers, and *** percent direct to the consumer. CR, PR at Table I11-1.

2 For example, Seaman purchased the bulk tissue operations of Crystal Creative Products without also
purchasing its consumer tissue operations. CR at I1I-5, PR at 111-5.

30



sales going to distributors.*® In contrast, the overwhelming majority of bulk tissue sales are made through
distributors, with a smaller percentage going directly to retailers and less than one percent going directly
to the consumer.®* The record reveals that bulk and consumer tissue are generally sold by different firms
and generally purchased by different firms.*? Additionally, there is some indication that when firms
purchase both types of tissue, they have separate purchasing departments for each type of tissue.** Thus,
we find limited overlap in the channels of distribution for bulk and consumer tissue paper.

5. Manufacturing Facilities and Production Employees

The record indicates that individual U.S. producers generally manufacture one type of tissue
paper. Of twelve producers, only four manufacture both bulk and consumer tissue, and only one of these
manufactures significant quantities of both.** The evidence indicates that for the minority of firms that
manufacture both bulk and consumer tissue paper, both products are produced in the same facilities with
common employees and similar processes. Nevertheless, consumer tissue paper requires either different
production lines and/or specialized equipment for the distinct packaging.®* Moreover at least one large
purchaser requires a lengthy design phase for the production of consumer tissue paper.*

6. Price

The record in this investigation indicates a substantial price differential between consumer tissue
and bulk tissue. Average unit values for U.S. shipments of consumer tissue paper were *** per thousand
square meters in 2001, *** in 2002, and *** in 2003. In contrast, average unit value for bulk tissue were
markedly lower: *** per thousand square meters in 2001, *** in 2002 and *** in 2003.

D. Conclusion

Based on the additional information gathered in this final phase of the investigation and in view
of the differences in physical characteristics and uses, limited interchangeability, differing customer and
producer perceptions, distinct channels of distribution, and significant price differences, we define the
domestic like product as consisting of two separate like products: bulk tissue paper and consumer tissue
paper.

We note Petitioners’ argument that Polyethyelene Retail Carrier Bags from China, Malaysia, and
Thailand,* presents a similar situation to the facts presented here. We disagree. In that investigation,

¥ According to questionnaire responses, *** percent of domestic shipments in 2003 were directly to retailers
versus only *** percent through distributors. Compare CR, PR at Table 11-1 with CR, PR at Table 11-2.

*1 CR at 1-25-1-26, PR at 1-18.

%2 Only six of 31 responding purchasers purchased both bulk and consumer tissue paper. CR at 11-4, PR at 11-4.
Moreover, of the twenty purchasers that commented on the differences between bulk and consumer tissue paper,
only five indicated that they purchase both bulk and consumer tissue paper. CR at D-6-D-7, PR at D-6-D-7.

% Respondent Target, for example, purchases bulk tissue through a different department than its consumer tissue,
and those separate purchases are put to separate uses. Bulk tissue represents a cost of doing business for Target,
while consumer tissue is purchased with the intent to resell it and generate a revenue stream. Target Posthearing
Brief at 2.

* CR, PR at Table I1l-1. In 2003, Seaman’s production was *** square meters of bulk tissue, and *** square
meters of consumer tissue. Seaman’s Producer Questionnaire response, and EDIS Doc. No. 224865.

¥ CRatI-16, PR at I-12.

* Target’s Postconference Brief at 2.

¥ Polyethylene Retail Carrier Bags from China, Malaysia, and Thailand. Inv. Nos. 731-TA-1043-1045 (Final),
USITC Pub. 3710 at 6-9 (Aug. 2004).
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though there were differences generally among the various types of polyethyelene retail carrier bags
(“PRCBs”), all of the PRCBs were used as a business supply item.*® In the present investigation, the
record makes clear that only bulk tissue is used as a business supply item. Consumer tissue is made to
sell at retail. We find this to be a relevant distinction between these two investigations.

1. DOMESTIC INDUSTRY

The domestic industry is defined as the “producers as a [w]hole of a domestic like product, or
those producers whose collective output of a domestic like product constitutes a major proportion of the
total domestic production of the product.”® In defining the domestic industry, the Commission’s general
practice has been to include in the industry all domestic production of the domestic like product, whether
toll-produced, captively consumed, or sold in the domestic merchant market.”* In this investigation we
have found two like products consisting of bulk and consumer tissue paper, and we find two separate
domestic industries producing those two like products - an industry producing bulk tissue paper and an
industry producing consumer tissue paper - consisting of all domestic firms producing these products.

A. Related Parties

In defining the domestic industry, we must determine whether any producer of the domestic like
product should be excluded from the domestic industry pursuant to section 771(4)(B) of the Act.** In its
preliminary determination, the Commission found that four responding domestic producers of tissue
paper imported subject merchandise from China during the period examined and thus considered whether
appropriate circumstances existed to exclude any from the domestic industry. With respect to ***, the
Commission found that their subject import quantities were minimal relative to domestic production and
that the financial data did not appear to have been distorted by any benefit from importation of the subject
merchandise. With respect to Crystal Creative Tissue (Crystal), the Commission found that while it
clearly had a substantial interest to maintain its access to subject merchandise, its production was
substantial in 2001, 2002, and 2003, and its financial performance did not reflect a significant financial
benefit from its import activities. The Commission ultimately concluded that appropriate circumstances
did not exist to exclude any of the companies from the domestic industry, but noted that it would consider
the issue further with respect to Crystal in any final phase investigation.*

The final phase record shows that five domestic producers, ***, and Crystal are related parties by
virtue of their importation of either bulk or consumer tissue paper, or both. No party has suggested that
data from any of the first four should be excluded from the data set for the domestic industry.** The
available information with respect to each firm’s importation of subject merchandise during the period
examined shows that the share of total imports accounted for is very small when compared to each firm’s
domestic production of bulk or consumer tissue paper, or both, with the exception of Crystal after 2002.*
Moreover, the financial data does not show that the domestic production operations of any of these firms
derived a substantial benefit from such imports during the period examined so as to warrant their

% 1d. at 6.

¥19U.S.C. § 1677(4)(A)

0 See, e.g., United States Steel Group v. United States, 873 F. Supp. 673, 681-84 (Ct. Int’| Trade 1994), aff’d,
F.3d 1352 (Fed Cir. 1996).

1 See 19 U.S.C. § 1677(4)(B)(ii)(11).

“2 Preliminary Determination at 13-14.

43 Nor has any party suggested that *** data from a sixth firm, ***, which stopped domestic production ***,
should be excluded. See CR, PR at Table IlI-1.

“ CR, PR at Table Ill-1 nn. 3, 5, 6-7; Table IV-1; see also questionnaire responses of cited producers.
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exclusion from the domestic industry.”> Accordingly, we determine that appropriate circumstances do not
exist to exclude the data of *** from the domestic industry data set.*

The parties contest whether appropriate circumstance exist to exclude Crystal. We find the
conclusion the Commission reached in the preliminary phase is also warranted in the final phase. Crystal
was a significant U.S. producer of bulk tissue paper until mid-year 2003, and of consumer tissue paper
throughout the period examined.*” Crystal had *** imports of bulk tissue paper throughout the period
examined. As a ratio to domestic production of bulk tissue paper Crystal’s imports of bulk tissue paper
ranged between *** between 2001 and 2003.%

As discussed in greater detail below, Crystal’s decision to increase its imports of consumer tissue
paper in 2003 resulted primarily from an interruption in their supply of jumbo rolls. Crystal did not
import consumer tissue paper in such a manner as to shield its domestic production operations. Nor did
Crystal’s domestic production operations benefit from their imports of consumer tissue.* For these
reasons, we decline to exclude Crystal from the domestic industries producing bulk or consumer tissue

paper.

Il. MATERIAL INJURY BY REASON OF LESS THAN FAIR VALUE IMPORTS OF BULK
TISSUE PAPER®

In the final phase of antidumping duty investigations, the Commission determines whether an
industry in the United States is materially injured by reason of the imports under investigation.® In
making this determination, the Commission must consider the volume of imports, their effect on prices
for the domestic like product, and their impact on domestic producers of the domestic like product, but
only in the context of U.S. production operations.>® The statute defines “material injury” as “harm which
is not inconsequential, immaterial, or unimportant.”® In assessing whether the domestic industry is
materially injured by reason of subject imports, we consider all relevant economic factors that bear on the
state of the industry in the United States.> No single factor is dispositive, and all relevant factors are
considered “within the context of the business cycle and conditions of competition that are distinctive to
the affected industry.”®

For the reasons discussed below, we determine that the industry in the United States producing
bulk tissue paper is materially injured by reason of subject imports from China found by Commerce to be
sold at LTFV.

% CR, PR at Table VI-2. The only financial data that give pause here are ***, CR, PR at Table I1I-1 n.6.

“6 Petitioners’ Prehearing Brief at 18.

“TIn 2003 Crystal accounted for ***, CR, PR at Table 111-1, C-2A, and C-3A.

8 Compare Crystal’s importers’ questionnaire and domestic producers’ questionnaire.

“ CR, PR at Table VI-2.

% Negligibility is not an issue in this investigation. Subject imports from China are not negligible under 19
U.S.C. § 1677(24) because they accounted for more than three percent of the bulk and of the consumer tissue paper
imported into the United States in the most recent twelve-month period for which data are available preceding the
filing of the petition. CR at I\V-4 n. 7 (bulk tissue paper) and 1V-6 n.8 (consumer tissue paper), PR at IV-2 nn. 7,8.

119 U.S.C. § 1673d(b).

5219 U.S.C. § 1677(7)(B)(i). The Commission “may consider such other economic factors as are relevant to the
determination” but shall “identify each [such] factor 